
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
of

Golden Coach, Inc.

for Redeterminatlon of a Deficiency or Revision
of a Determination or Refund of Franchlse Tax on
Buslness Corporations under Article 94 of the Tax
Law for the Fiscal Years Ended 2128/79-2/2818I.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conmlsslon, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decislon by certLf led
nai l  upon Golden Coach, Inc.,  the petLt ioner in the wlthin proceeding'  bY
enclosing a true copy thereof in a securel-y sealed postpal"d wraPPer addressed
as fol lows:

Golden Coach, Inc.
1 1 1  M a i n  S t .
East Rockaway, NY 11518

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

Sworn to before me thls
7th day of Novenber,  1985.

Aut ter oaths

addressee Ls the Pet i t ioner
wrapper ls the last known address

the sald
on said

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In thc Matter of  the Pet i t lon
o f

Goldcn Coach, Inc.

for Redetermination of a Deflclency or Revlsion
of a Determination or Refund of Franchlse Tax on
Business Corporatlons under ArticLe 9A of the Tax
Law fo r  the  F lsca l  Years  Ended 2128179-2 l2B l8 I .

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

David Parchuck, belng duly srrorn, deposes and says that he ls an employee
of the State 1il( f,ernmission, that he ls over lg years of age, and that on the
7th day of Novenber,  1985, he served the withln not ice of Decislon by cert l f l "ed
mall upon Meyer Zimcrnan, the reprcsentativc of the petitloner ln the wlthln
proceeding, by encl-osing a true copy thereof in a securely sealed postpald
nrapper addressed as fol lows:

Meyer Zinmerman
1956 Lake End Rd.
Mer r tck ,  NY 11556

and by deposlting same enclosed ln a postpaid properly addrcssed wrapper ln a
post officc under the cxcluslve care and custody of the UnLted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the rePresentatl.ve
of the petltloner herein and that the address set forth on sald ltraPPer is the
last known address of the representative of the petltioner.

Sworn to before me this
7th day of Novenber,  1985.

pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 7, 1985

Golden Coach, Inc.
1 1 1  M a i n  S t .
East Rockaway, NY 11518

Gentlemen:

Please take not ice of the Decislon of the St,ate Tax Commlssion enclosed
herewlth.

You have now exhausted your right of review at the admlnistratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedl-ng in court to revlelil an
adverse decislon by the State Tax Connlssion may be lnstituted only under
Article 78 of the Civll Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th ls  no t lce .

Inquirles concerning the computation of tax due or refund allowed i.n accordance
wlth this declslon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unit
Building il9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pcti  t ioner t  s Representat ive
Meyer Ziunerman
1956 Lake End Rd.
Mer r ick ,  NY 11566
Taxing Bureaurs Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltl.on

o f

GOLDEN COACII, INC.

for Redetermination of a Deficiency or for
Refund of Franchise Tax on Buslness Corporations
under Article 9-A of the Tax Law for the FiscaL
Years Ended February 28, L979, February 29, 1980
and February 28, 1981.

DECISION

Petl t ioner,  Golden Coach, Inc.,  111 Main Street,  East Rockaway, New York

11518, f t . led a pet i t lon for redeterml.nat ion of a def lc ieney or for refund of

franchise tax on buslness corporations under Article 9-A of the Tax Law for the

f iscal yeara ended February 28, L979, February 29, 1980 and February 28, 1981

( F l l - e  N o .  4 0 6 8 1 ) .

A hearlng was hel-d before Doris E. Steinhardt,  Hearlng Off lcerr at  the

offices of the State Tax Cornrnission, Two World Trade Center, New York, New

York, on June 5, 1985 at 1:15 P.!1.,  with aI l -  br lefs to be submitted by June 26,

1985. Petitloner appeared by Meyer Zlnrmerman, CPA. The Audlt Dlvision appeared

by John P. Dugan, Esq. (Anne W. Murphy, Esq.,  of  counsel) .

ISSUE

Whether the Audlt

against petitioner ln

per lods .

Division properl-y relled

calculatlng franchlse tax

upon a sales

def ic iencles

assesament

corresponding

tax

for

FINDINGS OF FACT

1. On December 13, 1982, the Audlt

Coach, Inc. r  three not ices of def lc lency,

due under Article 9-A of the Tax Law for

Dlvls lon lssued to pet l t loner '  GoLden

assertlng additlonal franchiae tax

the fiscal years ended February 28'



L979,  February 29,

$315 .07 ,  $1 ,766 .80

to sect lon 1085(b)

-2 -

1980 and February 28, 1981

and $439.55 ,  p lus  ln te res t

of the Tax Law.

ln the respective amounts of

and negllgence penalties pursuant

2. PetitLoner operates a diner l.n East Rockawayr New York. Petitl.oner

commenced serving beer to patrons ln December, 1980 but serves no liquor.

3. The franchise tax deficiencies under conslderatl.on ln thl.s proceeding

ensued from a sales tax examinatlon, durlng the course of which petltlonerts

sal-es and use tax returns for the perlod June 1, 1978 through February 28 ' 1981

were reviewed.

The sales tax examlner compared petitionerts gross sales as refLected

in lts federal corporat,ion lncome tax returns, sales and use tax returns and

books of original entry and found the amounts rilere ln substantial agreement.

He also reconci led pet l t lonerts purchases per i ts books and per i ts federal

returns.

Petl.tl.oner furnished lts customers wlth guest checks and rang sales on

cash registers whlch produced tapes. These guest checks and register tapes

were dlscarded, however,  af ter a pr lncipal-  of  the corporat ion recorded salee in

the day book. Subsequent to the cormencement of the sales tax audit, petltioner

retained guest checks and tapes for the then current perlod.

The examlner calculated petltionerts overall narkup as L24 percent, by

reference to the federal returns. He deemed this percentage low for the

industry and communLcated his opinion to petitlonerte lndependent accountant'

The examiner and petitionerts accountant thereafter engaged ln negotiatlons

which culminated in their agreeuent that food purchaseg (reduced by an alLowance

for employee meals) would be marked up by L42 percent and beer purchases, by

230 percent. The examiner dld not perform markup testing: he did not review

costs and seLllng prices to determine the actual narkup of selected l.tems. The
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examinerrs arithmetlcal steps ln arriving at audited taxable sales are suumatlzed

beLow.

Audited taxable food sales
food purchases
l-ess: employee meals
adjusted food purchases
markup 1422
audited food sales

Audited taxable beer sales
beer purchases
narkup 2302
audi. ted beer sales

Additional taxabLe sales and sales tax
audited food and beer sales
reported taxable sales
addit lonal taxable sales

sales tax 2 ,831 .08

The examiner then apportioned the $401444 ln additlonaL taxable sales to the

quarterly perlods under audit (by sone formula whlch the record does not

d l s c l o s e ) .

I{eighing the amount of the proposed assessment against the expense of

pursuing a protestr  pet l t ioner consented to the assessment.  In hls report ,  the

examiner made an annotation to signtfy that petltionerts gross sales had been

increased by a f igure in excess of $10,000.00 per year;  i t  was hls understandl.ng

that the annotation would lnitlate a review of the report for the purpose of

determining whether an lncome tax or franchise tax examlnatlon ltas warranted.

Petitioner r,ras not advlsed of the possibllity that the sales tax assesament

night form the basis for an income tax or franchise tax deficlency.

4, The franchlse tax def lc iencies were predicated on two adjustmente:

additlonal lncome as allegedly disclosed by the sales tax examinatlon, and the

disaLl-owance of wage expenses in the amount of $I01124.00 for l-ack of substantation.

$ 484,699
(  19  ,784 )

$ 464,9t5
660 ,L79

260
s98

$ 8s8

$  I  ,  125 ,952
I  , 085 ,508

$ 40,444



Additional income
Dlsallowed wage expense
Total
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FYE
2 l2817e

$  10 ,505

$  10 ,505

FYE
2 l2e l80

$  15 ,289
10 ,124

$25 ,413

FYE
2 l28 l8L

$  14  ,650

$  14 ,650

fi3r9,269
LL7,257

( 410 ,333 )
$  16 ,829

The income tax examiner revlewed petltl.onerrs general- ledger, cash

disbursements journal and deposits to buslness checklng accounts for the flscal

year ended Februarl  29, 1980. He discovered a discrepancy between pet l t ionerrs

wage expenses for fiscal year 1980 as reflected ln lts general ledger and as

deducted on its federal corporation income tax return. Thls discrepancy ltas

apparently attrlbutable to mathematlcal error.

The examiner accumulated the deposl.ts to petitionerrs checklng accounts

during f lscal  year 1980 and added to this sum pet i t ionerrs cash businebs

expenses to arr lve at gros6 receipts.

Deposits to business checkl-ng eccounts (net of  sales
tax and transfers)

Plus: cash business expenses
Less: net increase in accounts payabJ-e
Gross receipts
Gross recelpts per return
Dl-f f erence

According to the exanlnerrs testimony, the gross receipts calculation IJaa a

ttquick computatlon'r; the gross recelpts amount I'rtas not an exact fl.gure. There

coul-d have been an adjustment to that figure.rr Gross recelpts could presunably

have been adjusted upon pet l t ionerts presentat lon of approprlate documentat ion,

but the exanlner did not of fer hls calcuLat l-on to pet i t loner or pet l t ionerts

representative for revl.ew.

The examtnerts cursory analysis of deposits nas conducted to suPPort

hls use of addit ional taxable sales as an lncrement to pet l t ionerts ent l re net

income, and not to form the basls of the asserted deficlencies. In a schedule

attached to hls report ,  the examlner stated:
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"This analysis was compl-eted for purpose of supporting audit adJust-
ment. The unexplained amount is not belng used as a basis for any
adjustments and is an approximatlon because there was not enough
audit time available to arrlve at an exact flgure.t'

CONCLUSIONS OF LAW

A. That the Tax Cornmission has prevlousl-y decided that the results of a

sales tax audit m:ly properly be employed as a basis to assert an income tax

deflclency; for example, a purchase markup analysis performed on the records of

a sole proprietorship was consldered an appropriate means of reconstructing the

lndl.vidual- taxpayerrs taxable l.ncome for purposes of ArticLe 22 of the Tax Law.

(Matter of WilLiam T. Kel ly,  State Tax Comm., December 31, L984. See also

Matter of Carmen and AdeLl.a GarzLa, State Tax Coum., June 29, 1983.) The cited

cases dlffer fron the matter at hand in one crucial respect: in the salee tax

examlnation herein, the markup percentages applled to petltionerts purchases of

food and beer were the product of negotlations between the examlner and peti-

tionerts accountant, and were not computed by actuall-y determinlng the difference

between costs and sel, l lng pr ices. The use of these negot iated f lgures does not

vi t iate the sales tax assessment to which pet l . t loner,  af ter al l ,  consented, but

petitioner rraa not made aware of and clearLy did not accede to their use for

franchise tax purposes. Consequently, such flgures standing alone cannot constitute

a foundat ion for the franchl.se tax def ic lencles asserted. l

B. That the Audit Divisionfs dlsaLLowance of wage expenses l"n direct

rel iance upon pet i t ionerts,  general  ledger must be sustalned, in vlew of

An analysl.s was conducted of petitionerts bank
1980. Thls analysis was extremely superf ic ial
conputat lon of the def ic lencies.

deposits durlng fiscal year
and was not util l.zed ln the
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petltlonerrs fallure to present any evldence to demonstrate that the adJustuent

was erroneous or lmproper.

C. That the pet i t lon of Golden Coach, Inc. ls granted to the extent

lndlcated in Concluslon of Law ttAtt; the notlces of deficlency lssued on December 13,

L982 ate to be reduced aceordingly;  and except as so granted, the pet l t lon is

ln al l  other respects denied.

DATED: Albany, New York

N0\/ 0 ? 1985
STATE TA)( COMMISSION


